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South Dakota’s new economic nexus standard specifically provides that it is not retroactive and is 
effective on June 21, 2018, at the earliest.  However, other states with similar economic nexus rules 
have not expressly provided that their economic nexus laws are not retroactive.  
 
In light of Wayfair, businesses should expect states to quickly apply and craft their statutes to 
provide for economic presence nexus standards similar to those blessed by the Supreme Court with 
respect to South Dakota law. In recent years, a growing number of states already enacted economic 
nexus laws similar to South Dakota that openly disregard the physical presence requirement by 
asserting nexus based on the number and/or dollar amount of sales into the state.  
 
Action Steps for Your Business 
 
Performing or updating a state nexus analysis is one of the first steps your business should consider. 
Some preliminary questions include:   
 

 Into which states do you sell products and services?  
 What is the dollar value of sales into each state and the number of transactions? 
 What type of products and services do you sell?  
 What is the type (e.g. retailers, end-users, manufacturers, contractors, etc.) of your 

customers in each state? 
 Do you have sales in “click-through” nexus states (i.e., states where an in-state 

online business refers customers through links to buy something from the out-of-
state online business)? 

 If you are part of an affiliated group, do you have sales in “affiliate” nexus states? 
 Should you adopt a sales tax collection system for all applicable states and avoid 

having to comply with the additional notification requirements to your customers 
and local governments imposed by a number of states?  

Keep in mind that the existing physical presence and other nexus standards remain intact after 
Wayfair. Therefore, you should continue to keep track of any property, employees, agents, or other 
physical presence you have in any given state.  
 
With thousands of distinct sales and use tax rates imposed nationwide, and with the changing nexus 
definitions, businesses will require professional assistance to navigate the murky waters of multistate 
sales and use tax compliance obligations.  
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This content is for general information purposes only, and does not constitute tax advice.  
 
If you have any questions or would like additional information on the topics covered in this 
alert, please contact your engagement partner.  
 
 

ABOUT FUNARO & CO. 
 

Funaro & Co. is a leading medium-sized audit and tax advisory firm. Founded in 1947 to service 
the unique needs of foreign companies with operations in the U.S, our firm has grown steadily 
over the years and the scope of our services has grown with us. For over 70 years, Funaro & 
Co.'s unmatched U.S./E.U. cross-border experience has kept us solidly in a position of leadership 
in our profession.  
 
With more than 100 employees and offices in New York, Miami, Milan and Rome, the size of 
our firm is small enough to provide an unusual degree of personal service, yet large enough to 
provide every type of professional support required by its clientele. 
 
                New York                      Miami 
   350 Fifth Avenue, 41st Floor    1221 Brickell Avenue, Suite 1160 
     New York, NY 10118                                                                 Miami, FL 33131 
 
                   Roma                Milano 
               Via Po, 102                      Piazza Diaz, 5 
              00198 Rome                                                                              20123 Milan 
                    Italy                                                    Italy 

www.funaro.com 


